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Tribunal Watch Ontario 
In 2020, a group of academics, practitioners, former tribunal chairs and members, and 
concerned individuals came together because of a shared concern about the marked 
deterioration of the Ontario adjudicative tribunal system.
Mission Statement:
Tribunal Watch Ontario is a non-partisan, public interest organization with a mission to 
monitor Ontario’s adjudicative tribunal system, advocate for adjudicative independence, 
and promote access to justice. 
We will monitor new appointments to ensure that candidates are selected following a 
competitive process.
We will advocate for appointment and reappointment processes that are inclusive, 
transparent, merit-based, and free from political influence. We will advocate for dispute 
resolution processes that are fair, expert, timely and accessible. 



Adjudicative tribunals are not the same as 
regulatory tribunals 
• There are 100s of Agencies, Boards and Commissions in Ontario. Most of 

these are properly understood as a part of the Executive Branch of 
government.

• Adjudicative tribunals exercise “quasi-judicial” functions which are not 
distinguishable from the judicial function of the courts. These are deciding 
statutory rights and obligations often involving decisions that can be life 
altering for the parties. 

• Major adjudicative tribunals include the Human Rights Tribunal, the Labour 
Relations Board, the Landlord and Tenant Board, the Workplace Safety and 
Insurance Tribunal, the Social Benefits Tribunal, the Consent and Capacity 
Board, and the Automobile Accident Benefits Service (formerly FISCO)



Independence: Federal Department of Justice

• Jud icia l independence  is a  core  p rincip le  of Canad ian  
dem ocracy and  is critica l to  a  we ll-function ing  justice  
system . Th is p rincip le  is  re in forced  by a  knowledgeab le  and  
in form ed  jud icia ry, which  is key to  m a in ta in ing  pub lic 
confidence  in  the  justice  system  and  the  ru le  of law.



Canadian Judiciary Council

Judicial Independence:

Every Canadian citizen must be able to depend on a justice system that 
is free from any outside interest or influence. This principle of 
independence concerns both the institution itself and those who apply 
its rules, i.e., the judges.



Valente v. The Queen, [1985] 2 SCR 673

• Both independence and impartiality are fundamental not only to the 
capacity to do justice in a particular case but also to individual and public 
confidence in the administration of justice. Without that confidence the 
system cannot command the respect and acceptance that are essential to 
its effective operation. 



Adjudicative tribunals do work that would 
otherwise be done by the Courts
• In Canada, we have an extensive system of adjudicative tribunals to 

deal with specified rights and obligations. A short list includes:
• Human rights cases
• Landlord and tenant disputes
• Compensation following workplace injury or a motor vehicle accident
• Entitlement to social benefits
• Labour Relations
• The theory is that the burden on the courts can be relieved by having 

cases decided by a tribunal with specialized expertise. 



Should tribunals have independence similar 
to the courts?
• Answer: Yes
• Reality: Not so much



Imagine, if you will…

• You have started working at an executive level in a medium size 
corporation, you have realized that the company is run by an “old 
boys network”. There is an annual golf tournament for the executives 
that is held at a men only club so you are not invited. When you 
complain, the president of the company advises you to “stick to your 
knitting”.

• You file an Application with the Human Rights Tribunal, alleging 
discrimination because of sex. 

• Your case comes up for a hearing before a member of the Tribunal.



Imagine if you will cont.

• You do some research and discover the following:
• The member is coming to the end of their first 2 year term and is up for renewal soon. 
• The department of the the government who will approve or not approve the renewal is 

the Attorney General of Ontario.
• The president of the company is a personal friend of the Attorney General and has 

donated significantly to him and his party. 
• The member was initially appointed without any human rights background and has also 

donated to the AG’s party.
• 2 other members were recently recommended for re-appointment by the Chair but were 

not re-appointed by the government for no obvious reason. 
• Would you be fully confident that your case will be decided based only on the evidence 

without improper influence or a concern on the part of the member for her future 
employment?



Or…

• You file an Application naming the government of Ontario as 
respondent. 

• The government is represented at the hearing by a lawyer from the 
Ministry of the Attorney General.

• The member hearing the case is up for renewal by the Ministry of the 
Attorney General.  



In the Beginning there was 
patronage…



Canadian Encyclopedia: Patronage

• Political patronage in Canada is a broad term covering the granting of 
favours, money, jobs, government contracts or appointments to 
individuals or corporations in exchange for political or monetary 
support. Patronage can range from the relatively benign — political 
campaign members are frequently hired as staff members for elected 
officials — to outright corruption and fraud. Patronage is linked to 
lobbying, conflict of interest and corruption and is therefore a 
politically volatile subject. Though some efforts have been made to 
discourage patronage, the practice remains a fixture of Canadian 
political life.



1984 election debate: 
“You had an option, sir”



Adjudicative Tribunal Accountability, 
Governance and Appointments Act (ATAGA)
14 (1) The selection process for the appointment of members to an adjudicative tribunal 
shall be a competitive, merit-based process and the criteria to be applied in assessing 
candidates shall include the following:

1. Experience, knowledge or training in the subject matter and legal issues dealt with 
by the tribunal.
2. Aptitude for impartial adjudication.
3. Aptitude for applying alternative adjudicative practices and procedures that may be 
set out in the tribunal’s rules.

(2) If a member of an adjudicative tribunal is required by or under any other Act to possess 
specific qualifications, a person shall not be appointed to the tribunal unless he or she 
possesses those qualifications.



ATAGA s. 14 cont.

(3) The responsible minister of an adjudicative tribunal shall make public the 
recruitment process to select one or more persons to be appointed to the tribunal 
and in doing so shall specify,

(a) the steps intended to be taken in the recruitment process; and
(b) the skills, knowledge, experience, other attributes and specific qualifications 
required of a person to be appointed.

(4) No person shall be appointed or reappointed to an adjudicative tribunal unless 
the chair of the tribunal, after being consulted as to his or her assessment of the 
person’s qualifications under subsections (1) and (2) and, in the case of a 
reappointment, of the member’s performance of his or her duties on the tribunal, 
recommends that the person be appointed or reappointed.



• The fact that a legislative requirement that appointments to adjudicative 
tribunals be merit based seemed revolutionary speaks to how entrenched 
patronage has been. 

• McGuinty Liberals did not immediately develop this enlightened approach. They 
came to power in 2003 and ATAGA not passed until 2009. There was an internal 
debate within the Liberal party about whether they would go patronage or 
principled. 

• Factors that contributed include the Director of the Public Appointment 
Secretariat, who came to understand and appreciate the sector. Also includes 
successful education and lobbying work by Tribunal Chairs and the Administrative 
Justice Working Group, a predecessor public interest group which included 
members of Tribunal Watch. 



Who knew at the time that the McGuinty Liberal regime was a 
Golden Age for adjudicative tribunals?

• The system of appointment and re-appointments was regularized. For most 
tribunals, an initial appointment of 2 years would be followed by re-
appointments of 3 years, and a final 5-year term. People recruited to tribunal 
positions could be reasonably confident of a 10-year period of employment.

• Appointments were merit-based, recruitment was through the Tribunal Chair, no 
one was appointed without the approval of the Chair, and decisions about re-
appointment were made exclusively by the Chair.  

• Remuneration of adjudicators was de-politicized and tied to remuneration of 
senior civil servants (following a 10-year freeze).



End of the Golden Age

The Golden Age started to come to an end under the Wynne government. 
• Increased politicization of the appointment process. 
• The 10-year appointment scheme became a “10-year rule”. Starting in 2006, 

people would only be re-appointed beyond 10 years in ”exceptional 
circumstances”. 

• According to report by SOAR, by 2016, many key tribunals had lost or were about 
to lose approximately 50% of their members. The lost members were the most 
experienced. 

• Refusal to make new appointments or re-appointments for 6-month period 
before the election. 



Tribunal Watch assessment in 2020

• Even before the COVID-19 emergency, the circumstances of Ontario’s tribunals 
were already dire. The tribunals of most relevance to disadvantaged individuals 
were, in particular, seriously weakened. Experienced adjudicators were let go, 
large numbers of vacant adjudicator positions were left unfilled, and key tribunal 
leadership positions were either left vacant or filled with people with 
responsibilities for too many tribunals. 

• The lack of any predictability about re-appointments, combined with a general 
demoralization about the deterioration of the sector, has necessarily caused large 
numbers of adjudicators to leave for less precarious employment, adding to the 
shortage. The precarious nature of an appointment also makes it difficult for 
tribunals to attract experienced, professional candidates.



2020 loss of adjudicators

Full-time Part-time Total
2018 2020 2018 2020 2018 2020

Environmental Review Tribunal 6 1 6 3 12 4

Human Rights Tribunal 22 10 35 12 57 22

Landlord and Tenant Board 44 31 9 9 53 40

Social Benefits Tribunal 22 11 16 10 38 21

Total 160 87



Tribunal Watch Statement of Principles

A prescription for a modern, independent, fair, expert, and accessible system. 



Statement of Principles
Independence and Impartiality
• The adjudicator and the tribunal must be, and must be seen to be, independent and impartial.
• Tribunal Chairs should not create an environment in which tribunal members could be seen to 

be subject to the will or perceived will of the Chair when performing their adjudicative functions 
(see Shuttleworth v. Ontario (Safety, Licensing Appeals and Standards Tribunals), 2019 ONCA 
518)

Accountability
• The adjudicator is accountable to the parties before them and to the tribunal. The tribunal, 

through the Chair, is accountable to government for its performance and for the conduct of its 
adjudicators and staff.

Appointments and Reappointments
• The appointment and reappointment of Tribunal Chairs and adjudicators require fair, timely 

and transparent processes, free of partisan or patronage influences. The terms of 
appointments must be fixed and based on the needs of the Tribunal.



Statement of Principles cont.

Competence and Expertise
• Adjudicators must be optimally competent and the tribunal equally competent in the 

exercise of its mandate. Adjudicators must have dispute resolution skills, subject matter 
expertise, and experience in decision writing.

• Adjudication is a profession. To attract the most competent adjudicators, compensation 
must be competitive, training must be comprehensive, and reappointment decisions 
must be predictable and merit-based. To build an enduring community of professional 
adjudicators, the tribunals and the tribunal justice system must have the resources, 
reputation and inclusiveness to be an attractive part-time or full-time option for 
professionals at all stages of their careers.

Accessibility, Inclusion, Diversity, and Equity 
• Tribunals must develop and continually review strategies to enhance accessibility, 

inclusion, diversity and equity in their make-up, operations and decision-making.



Statement of Principles: Access to Justice
• Strategies must be developed to ensure that those who do not have reliable 

internet or adequate technology can access the tribunal and fully participate in 
hearings and dispute resolution processes.

For full discussion, see:
Laird, Kathy, The "Digital Transformation" at Tribunals Ontario: The Impact on 
Access to Justice. Canadian Journal of Administrative Law & Practice; 
Toronto Vol. 34, Iss. 2, (Jun 2021): 141-165.



The Adjudicative Tribunal Justice Council

• A foundational requirement of a system of independent adjudicative tribunals.

• The Council will be an independent, non-partisan body responsible for the 
oversight of the tribunal justice system. The Council will be governed by a board 
of governors structured with defined positions reserved for members with 
particular backgrounds such as judicial, tribunal, practitioner, academic, public 
interest etc., some appointed by the government, but a majority selected by 
designated outside organizations with interests compatible with the defined 
positions. Similar to the expectations for tribunals, the Council should also ensure 
a systemic and integrated approach to the maintenance of diversity and inclusion 
in its board, staff, policies and practices. 



Powers and mandate of the Council
• Recruitment of tribunal chairs, in accordance with processes set by legislation and the 
Council, including establishing selection panels; 
• Review and policies regarding appointment, re-appointment, non-reappointment or 
termination of appointment of tribunal chairs and members, in accordance with processes set 
by legislation and the Council, including processes for member performance assessments and 
requests for reviews of non-re-appointment or termination decisions; 
• Review and policies regarding tribunal chairs’ and members’ compensation and benefits, 
length of appointment and re-appointment terms, minimum notice for non-re-appointments, 
and similar matters, in accordance with legislative requirements; 
• Review and enhancement of the administrative justice system with a view to ensuring it is 
accessible, fair and efficient; 
• Review and reporting on the constitution and working of tribunals; 
• Review and commenting on legislation, existing or proposed, relating to tribunals or a 
particular tribunal; and • Research, consultation, reports and recommendations about trends 
and concerns related to Ontario’s adjudicative tribunal justice system. 



Current dysfunction

• Several of the key tribunals in the adjudicative tribunal system are not 
doing well. 

• Very large backlogs
• Huge delays
• Loss of experienced adjudicators
• Loss of subject matter expertise
• Lack of job security for adjudicators
• Politicization of leadership positions



Lots more for us to watch!



Please subscribe to our confidential mailing 
list
• Tribunalwatch.ca
• info@tribunalwatch.ca
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